
CAMANCHE CITY COUNCIL AGENDA 
6:00 P.M. – CAMANCHE CITY HALL    818-7th Avenue 

TO ATTEND BY PHONE: 1-717-275-8940  ACCESS CODE: 289 8487 
ATTEND VIA INTERNET: https://hello.freeconference.com/conf/call/2898487 

(PLACE YOUR PHONE ON MUTE UNTIL PUBLIC COMMENTS) 
JANUARY 2, 2024 

 
 
Roll Call 
Moment of Silent Prayer 
Pledge of Allegiance 
Approval of Agenda 
 
 
Visitor:  Dan VanOverbeke, Mueller Systems 
 
 
Public Comments on Agenda Topics-State Your Name and Address (3 Minute Limit) 
 
 
Consent Agenda: 
 

1) Approve Minutes from Council meeting held on December 19, 2023 
2) Approve bills and claims as submitted 
3) Receive, accept and place on file minutes from the Library Board meeting on March 1, 2023 
4) Approve reappointment of Casey Green to the Planning and Zoning Commission, term ending 

January 2029 
5) Accept resignation from Juli Leonard, Historical Board, effective December 31, 2023 
6) Accept resignation from Pam Stewart, Historical Board, effective December 31, 2023 

 
Unfinished Business: 
 

1) 1st reading of an Ordinance Amending Title 3 Chapter 3 Section 10: Changing State Speed 
Limits in Certain Zones in Order To Increase the Speed Limit on 9TH Street Between 19th 
Avenue and Highway 67 (Schmitz, Kida) 

2) ABM Water Meter and Energy Question and Answer (Kida) 
 

New Business:  
 

1) Committee and Commission Appointments (Mayor Pruett) 
2) Library Board (Bowman) 
3) Budget Amendment to pay Library Insurance and Parking Lot invoices not approved by 

Library Board (Bowman) 
 

Communication from City Attorney 
Communication from City Administrator 
Communication from Mayor 
Communication from City Council Members and Department Heads 
 
 
Public Comments-State Your Name and Address (3 MINUTE LIMIT) 
 
 
Council Members Requests for Placement of Matters on Future Agendas 
 
 
Work Session:   Budget FYE2025 

https://hello.freeconference.com/conf/call/2898487


 
 
Adjourn 
 
  
Board Vacancies –  1-Library Board  
    
       



































ORDINANCE ___________ 

 

AN ORDINANCE AMENDING CITY OF CAMANCHE, IOWA CODE OF ORDINANCES TITLE 3 CHAPTER 3 
SECTION 10: CHANGING STATE SPEED LIMITS IN CERTAIN ZONES IN ORDER TO INCREASE THE SPEED 
LIMIT ON 9TH STREET BETWEEN 19th AVENUE AND HIGHWAY 67 

BE IT ORDAINED BY THE CITY COUNCIL OF THE CITY OF CAMANCHE, IOWA: 

Section 1. Purpose. The purpose of this ordinance is to amend Title 3 Chapter 3 Subsection 10: Changing 
State Speed Limits in Certain Zones to increase the speed limit on 9th Street between 19th Avenue and 
Highway 67 in the City of Camanche 

Section 2. Facts Found. The City Council hereby makes the following findings of fact: 

1) The City of Camanche recently improved the infrastructure of 9th Street between 19th Avenue 
and Highway 67 by widening the street and installing curb and gutter within the region. 

2) The Camanche Chief of Police has recommended an increase of the speed limit from 25 MPH to 
30 MPH 

3) The Camanche City Council has reviewed the request and finds it appropriate to increase the 
speed limit in said area 

Section 3. Amendment. The Camanche, Iowa, Code of Ordinances 3-3-10 is hereby amended by adding 
Subsection 13 with the following language: 

13. The speed limit on 9th Street between the intersection with US 67 to 19th Avenue eastward and 
westward is thirty (30) miles per hour. 

Section 4. Repealer. All ordinances or parts of ordinances in conflict with any provision of this ordinance 
are hereby repealed. 
 
Section 5. Severability Clause. If any section, provision, or part of this ordinance shall be adjudged 
invalid or unconstitutional, such adjudication shall not affect the validity of this ordinance as a whole, or 
any section, provision, or part thereof not adjudicated invalid or unconstitutional. 

Section 6. When Effective. This ordinance shall be in full force and effect from and after its final 
approval, passage, and publication as provided by law. 

Passed by the Camanche City Council this ________ day of ________________________, 2024 and  

approved this ________ day of _________________________, 2024. 

 
            ____________________________________ 

                                                                                                   Austin Pruett, Mayor 



_____________________________________ 
Attest: Toni L. Schneider, City Clerk 
 
 
 
Certification of Posting 
 
I, Toni L. Schneider, City Clerk do hereby certify that a copy of this ordinance was posted at Clinton 
National Bank, Camanche City Hall and the Camanche Public Library on the ___________ day of 
_____________________________, 2022, as required by law. 
 
 
_________________________                                       ________________________________________ 
Date                                                                                         Toni L. Schneider, City Clerk 
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ABM Building Services, LLC Planned Services Agreement 

Proposal Date Proposal Agreement Number Page 

    

_____ _____ _____ 1 of __ 

BY AND BETWEEN 

ABM _____ 
__________ 
__________ 

AND 
_____ 
_____ 
_____ 

Hereinafter: Contractor  Hereinafter: Customer 

 PROJECT DESCRIPTION AND LOCATION; TERMS OF AGREEMENT 

Professional services for energy efficiency improvements for Customer facilities, which improvements are individually listed 
on Attachment A – Scope of Work.  

Contractor will provide all professional services, engineering, design, procurement and acquisition of equipment; and 
installation of the infrastructure improvements, all as further described in in Attachment A – Scope of Work (the equipment, 
improvements and services, collectively, the “Work”), to deliver a complete installation.  The parties agree the Work will be 
subject to the additional terms and conditions set forth on Exhibits A and B and Appendix A and B hereto. 

Customer shall pay the total service payments as detailed in Exhibit B. The contract price for the Work will be $__________. 
The Work performed under this Agreement will be substantially complete and ready for Customer’s beneficial use within 18 
months of Customer’s acceptance and Contractor’s approval of this Agreement.    

This proposal is proprietary property of Contractor and is provided for Customer’s use only, subject to the requirements of 
any applicable Open Records Acts. Customer shall notify Contractor of any request under applicable open records law and 
permit Contractor an opportunity to redact and/or respond.  Contractor guarantees the price stated in this Agreement for 
thirty (30) days from proposal date above.  The proposal will become a binding Agreement only after acceptance by 
Customer and approval by an officer of Contractor as evidenced by their signatures below. This Agreement, including all 
Exhibits and Attachments hereto, sets forth all the terms and conditions binding upon the parties hereto; and no person has 
authority to make any claim, representation, promise or condition on behalf of Contractor which is not expressed herein. 

ABM Building Services, LLC __________________ 

  

Signature (Authorized Representative) Signature (Authorized Representative) 
NAME 
TITLE 

NAME 
TITLE 

  

Date Date 
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Exhibit A 
Terms and Conditions to Planned Services Agreement 

The term “Contractor” shall mean and include [ABM ENTITY] 

The term “Customer” shall mean and include [CLIENT] 

The term “Agreement” shall mean the Planned Services Agreement these including all Exhibits and Attachments 
thereto.. 

The term “Project” shall mean the project described more fully in Attachment A hereto, which Attachment is 
expressly made a part hereof. 

The term “Work” shall mean all the equipment, improvements and services to be provided by Contractor in 
connection with the Project.  

1. Contractor warrants that the materials and workmanship provided by the Contractor under this Agreement 
will be free from defects for a period of 12 months after Customer’s acceptance or beneficial use of the 
systems or any portion thereof, whichever is earlier, provided that the Contractor is given prompt written 
notice of the defect. In addition, if any replacement part or item of equipment proves defective, Contractor 
will extend to Customer the benefits of any warranty Contractor has received from the manufacturer. 
Contractor agrees to act on behalf of the Customer for purposes of processing any warranty claims 
against applicable manufacturers.  Such obligation includes only administrative processing and not 
enforcement.  Contractor agrees to respond to emergency warranty claims of Customer within 24 hours 
of call from Customer.  Customer shall permit only Contractor’s personnel or manufacturer’s agent to 
perform the warranty work unless expressly authorized herein.  If Contractor responds to a warranty call 
made at Customer’s request and inspection indicates a condition which is not covered under this 
Agreement, Contractor may charge Customer at the hourly rate for such services. EXCEPT FOR THE 
WARRANTIES EXPRESSLY PROVIDED HEREIN, NO OTHER WARRANTIES, EXPRESS OR 
IMPLIED UNDER LAW, ARE PROVIDED, INCLUDING NO WARRANTIES OF MERCHANTABILITY 
OR FITNESS FOR A PARTICULAR PURPOSE, WHICH ARE EXPRESSLY DISCLAIMED.  Customer 
expressly assumes the risk of, and agrees to hold Contractor harmless from, damage or liability that 
results from Customer’s selection of lighting equipment, whether lights, bulbs, ballasts, or otherwise, that 
are incompatible with the system installed under this Agreement.  

2. Equipment that is to be replaced shall maintain a high standard of quality.  The Customer shall review all 
product and manufacturer cut sheets on new equipment that is to be installed.  The following shall be a 
minimum standard of equipment: 

AS REQUIRED 

3. [IF REQUIRED BY CUSTOMER] Contractor shall provide a Performance Bond and Payment Bond in 
the full amount of the contract price which is $_________. The costs for said bonds shall be included in 
the contract price. The costs for said bonds shall be included in the contract price. The Payment and 
performance Bonds shall be issued by a surety company authorized to do business in the State of 
[CLIENT STATE], having a financial strength rating by A.M. Best Company of “A -” or better and shall be 
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delivered to Customer prior to Contractor ordering any materials or requesting any payment under the 
terms of this contract. Contractor shall cause the surety company to add any third party designated by 
Contractor as co-obligee on each Surety Bond and shall deliver a certified copy of each Surety Bond to 
such third party. 

4. Customer shall permit Contractor free and timely access to areas and equipment and allow Contractor to 
start and stop the equipment as necessary to perform the Work.  All Work under this Agreement will be 
performed during the Contractor’s normal working hours; except that no Work will interfere with 
Customer’s normal business activities.  [FOR SCHOOL PROJECTS AS REQUIRED BY CUSTOMER; 
OTHERWISE DELETE] Contractor shall perform background checks on all employees and sub- 
contractors who will be working on school property. Contractor agrees to comply with any request from 
Customer to remove any employee or sub-contractor from school property to the extent permitted by 
applicable law or collective bargaining agreements. 

5. Contractor and Customer agree that all Work required for the Project, including that of all other contractors 
and subcontractors for the Customer, if applicable, shall be performed in accordance with a schedule of 
construction activities prepared by Contractor in advance of their commencement.  Contractor shall 
provide a detailed schedule of its activities, their relationship to other activities, and their access 
requirements and durations, and Contractor agrees to perform such activities with as little disruption to 
Customer’s normal operation as possible. The schedule shall be based upon commencement and 
completion dates stated in this Agreement.  Contractor shall be entitled to an extension of contract time 
in the event the Work or any part thereof is delayed by any cause beyond Contractor’s reasonable control.  
Such causes include but are not limited to: acts of God or public enemy; compliance with any order, 
decree, or request of any government authority; acts of declared or undeclared war; sabotage; fire; floods; 
adverse weather conditions; explosions; accidents; riots; strikes; labor disputes; inability to obtain 
necessary materials or equipment from normal sources of supply; or any other cause not within the 
reasonable control of the Contractor (“Excusable Delay”). To the extent Contractor incurs additional cost 
or expense because of an Excusable Delay caused by the Customer, Contractor shall be entitled to an 
equitable adjustment in its compensation which shall be documented and paid in accordance with 
Paragraph 5.  

6. Any alteration to, or deviation from, this Agreement involving extra work, cost of materials, or labor will 
become an extra charge (fixed price amount to be negotiated, or on a time-and-material basis at 
Contractor’s rates then in effect) over the sum stated in this Agreement; and must be approved in advance 
and in writing by both parties through a duly executed Change Order. Any increased compensation to be 
paid to Contractor pursuant to this Agreement, including but not limited to any Change Order or provision 
in this Agreement for adjustment of compensation to Contractor, including without limitation, costs related 
to an Excusable Delay, such as increased costs for the Work or the need to make payments to a buyer 
of the contract payments due to the delay (“Increased Compensation”), shall be as agreed by Contractor 
and the Customer pursuant to a Change Order or as otherwise determined in accordance with this 
Agreement.  Unless otherwise agreed by Contractor and the Customer in a Change Order, such 
compensation shall be payable monthly pursuant to invoice by Contractor.  Each such invoice shall be 
due and payable thirty (30) days after receipt.  

7. Customer shall permit Contractor timely access to the defined construction area and equipment 
furnished under this Agreement and allow Contractor to start and stop the equipment as reasonably 
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necessary to perform the Work. All Work under this Agreement will be performed during the 
Contractor’s normal working hours; except that no Work will interfere with Customer’s normal 
business and educational activities. Contractor shall use its best efforts to minimize any interference 
with the occupancy or beneficial use of any area or building adjacent to the defined construction 
area. 

8. Contractor will not be required to move, replace, or alter any part of the building structure in the 
performance of this Agreement except as specifically provided for herein. 

9. The Contractor shall be entitled to additional compensation or time to complete the Work for any 
delay or disruption to the Work arising from any conflict between the mechanical, electrical, and 
plumbing systems with each other, or with the structural or architectural components of the Work, 
or with existing systems. 

10. This Agreement does not include responsibility for repair or replacement necessitated by freezing 
weather, electric power failure, low voltage, burned-out main or branch fuses, low water pressure, 
vandalism, misuse or abuse of the system(s), requirements of governmental, regulatory or insurance 
agencies, or other causes beyond control of Contractor. 

11. Customer shall make available to Contractor’s personnel all pertinent Safety Data Sheets (SDS) pursuant 
to OSHA’s Hazard Communication Standard Regulations. 

12. The date of the commencement of the Work shall be fixed in a notice to proceed.  No Work shall 
be commenced until Customer issues such notices to proceed, which may be done in stages 
authorizing the commencement of certain Work at various times. 

13. The Contractor undertakes performance of the Work as an independent contractor. Nothing herein 
shall create a relationship of employer and employee, joint venture, or partnership between the 
Customer and the Contractor, its agents, representatives, employees, consultants, the Customer 
or any subcontractor, for any purpose whatsoever. Nothing herein shall create a relationship of 
principal and agent between the Customer and the Contractor, its agents, employees, 
representatives, consultants, Customer, or subcontractor. Neither party shall have the authority to 
bind or obligate the other as a result of the relationship created hereby. As an independent 
contractor, the Contractor: (a) shall provide supervision of the Contractor’s agents, employees, and 
consultants; and (b) agrees to perform all of the Contractor’s obligations under this Agreement in 
accordance with the Contractor 's own methods subject to compliance with this Contract. The 
Contractor shall supervise and direct the Work, using the Contractor's best skill and attention. The 
Contractor shall be solely responsible for and have control over construction means, methods, 
techniques, sequences, and procedures and for coordinating all portion of the Work under the 
Contract. Any direction or instruction by the Customer or any of the Customer's authorized 
representatives shall be considered to have been given exclusively as evidence of the Customer's 
desire to obtain certain results from the Work and shall in no way affect the Contractor's status as 
an independent contractor. 

14. Asbestos Containing-Materials and Other Hazardous Materials: Contractor’s obligation under this 
Agreement does not include the identification, abatement or removal of any asbestos products or 
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other hazardous substances.  In the event such products or substances are encountered, 
Contractor’s sole obligation will be to notify the Customer of the existence of such products and 
materials.  Contractor shall have the right thereafter to suspend its Work until such products and 
materials and the resultant hazards are removed.  The time for completion of the work shall be 
extended to the extent caused by the suspension and the contract price equitably adjusted.  

Environmental Indemnity: Notwithstanding any other provision of the Contract, and to the fullest 
extent permitted by law, Customer shall indemnify and hold harmless Contractor and Contractor’s 
subcontractors, and their respective directors, officers, employees, agents, representatives, 
shareholders, affiliates, and assigns and successors, from and against any and all losses, costs, 
damages, expenses (including reasonable legal fees and defense costs), claims, causes of action 
or liability, directly or indirectly, relating to or arising from the Customer’s use, or the storage, 
release, discharge, handling or presence of asbestos-containing materials, mold (actual or alleged 
and regardless of the cause of such condition) or hazardous materials not provided by Contractor 
on, under or about the facility, or the noncompliance with this section titled, “Asbestos Containing-
Materials and Other Hazardous Materials.”  

15. Insurance. Contractor shall maintain the following insurance: 1) Commercial General Liability insurance 
with limits for bodily injury and property damage of not less than $2,000,000 per occurrence, $4,000,000 
general aggregate; 2 ) Commercial Automobile Liability insurance with limits of liability for bodily injury 
and property damage of not less than $5,000,000 combined single limit; 3) Workers’ Compensation 
insurance with statutory limits and with an employer’s liability limit of at least $1,000,000 and 4) Excess 
liability limits of $5,000,000 on above coverages. Contractor has the right to be self-insured where 
permitted by state law or to provide such coverage subject to a deductible or self-insured retention. 
Commercial General Liability and Automobile Liability policies shall apply on a primary and 
noncontributory basis and Customer shall be included as an additional insured under the General Liability 
and Automobile Liability policies, but only to the extent Customer is indemnified herein. Contractor, 
Customer and their insurers shall waive all rights of subrogation against one another for property damage 
claims. Upon request, Contractor will provide Customer with a certificate of insurance describing the 
coverage provided in accordance with these provisions and 30-day advance notice of cancellation/non-
renewal will be provided. Customer will carry a policy of builder’s risk insurance on each building 
while then subject to the Work, including extended coverage, with limits equal to the 
replacement value of such building, including equipment installed thereon under this 
Agreement.  Customer shall cause Contractor and its subcontractors to be included as additional 
insureds under such policy. 

16. Contractor agrees to indemnify, defend, and hold harmless Customer from and against any and all third-
party claims, losses, or liabilities for personal injuries or property damages, as well as costs and expenses 
incurred in the defense thereof (including reasonable attorney’s fees), to the extent caused by 
Contractor’s negligence, willful misconduct or other fault of Contractor in the performance of the Work 
under this Agreement.   

17. Customer agrees, to the extent permitted by law, to indemnify, defend, and hold harmless Contractor 
from and against any and all third party claims, losses, or liabilities for personal injuries or property 
damages, as well as costs and expenses incurred in the defense thereof (including reasonable attorney’s 
fees), to the extent caused by Customer’s negligence, willful misconduct, or other fault; provided, 
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however, that no language, agreements or covenants contained herein shall be deemed to waive any 
available defenses of official immunity or sovereign immunity of the customer, its agents, elected and 
appointed officials, employees, together with their heirs and assigns which are specifically preserved.   

18. LIMITATION OF LIABILITY.  EXCEPT TO THE EXTENT OF A PARTY’S INDEMNITY OBLIGATIONS 
FOR THIRD PARTY CLAIMS AND PAYMENT DISPUTES, UNDER NO CIRCUMSTANCES SHALL 
EITHER PARTY BE LIABLE TO THE OTHER PARTY FOR ANY CONSEQUENTIAL, SPECIAL, 
INDIRECT, INCIDENTAL, EXEMPLARY OR PUNITIVE DAMAGES, INCLUDING, WITHOUT 
LIMITATION, LOSS OF PROFITS, LOSS OF BUSINESS OPPORTUNITY OR LOSS OF 
PROSPECTIVE REVENUE, ARISING OUT OF THIS AGREEMENT OR ANY WORK PERFORMED 
OR TO BE PERFORMED HEREUNDER.  

19. Contractor shall not be liable for any delay, loss, damage or detention caused by acts of God or public 
enemy; compliance with any order, decree, or request of any government authority; acts of declared or 
undeclared war; sabotage; fire; floods; adverse weather conditions; explosions; accidents; riots; strikes; 
labor disputes; inability to obtain necessary materials or equipment from normal sources of supply to the 
extent  such liability is unforeseeable; or any other cause not within the reasonable control of the 
Contractor.  

20. Contractor expressly disclaims any and all responsibility and liability for the indoor air quality of 
Customer’s facility, including without limitation injury or illness to occupants of the facility or third parties, 
except to the extent of Contractor’s adjudicated negligent acts or omissions or willful misconduct.  
However, nothing contained in the previous sentence shall be construed to affect any specific 
representation or responsibility of the Contractor in regard to the indoor air quality or improvement thereto 
regarding any facility of the Customer as specifically set forth in this agreement and any attachments or 
exhibits hereto.   

21. When the Work is completed and acceptable under the Agreement and the Agreement has been 
fully performed, the Contractor will promptly issue a final invoice stating that to the best of the 
Contractor's knowledge, information and belief, the Work has been completed in accordance with 
terms and conditions of the Agreement and that the entire balance of the contract price found to be 
due the Contractor. 

22. Contractor shall have the right to terminate this Agreement upon 1) a material breach by Customer which 
remains uncured following thirty (30) days written notice or 2) if Customer’s facility or the Equipment is 
condemned or destroyed, in whole or in part and not promptly repaired or replaced in full.  Upon such a 
termination, all obligations of Contractor and the Customer (other than the obligation to make payments 
already due and payable under this Agreement) will immediately cease. 

23. Dispute Resolution:  Any controversy, claim, counterclaim, or dispute between the parties (or their 
affiliates) arising out of or relating to this Agreement or the subject matter hereof (including, without 
limitation, any questions concerning the scope and applicability of this paragraph) shall be attempted to 
be resolved by mediation. If the mediation fails to resolve the controversy, it shall be finally settled by 
arbitration held in [COUNTY, STATE] with one arbitrator in accordance with Commercial Arbitration Rules 
of the American Arbitration Association (or any successor to the functions thereof).  The arbitrator shall 
apply the substantive laws of the state of [STATE].  Any decision or award of the arbitrator shall be final, 
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binding and conclusive on the parties to this Agreement.  The parties agree that any action to compel 
arbitration pursuant to this Agreement, to confirm any decision or award of the arbitrator, or to enforce 
any other remedies which may be necessary to effectuate such decision or award, may be brought in the 
courts for the county of (or judicial districts for) [COUNTY, STATE] and in connection with such action to 
compel the laws of that state (or, as applicable, the Federal Arbitration Act) shall control.  The parties 
hereto hereby consent to the jurisdiction of the arbitrator and of such courts and waive any objection to 
the jurisdiction or venue of such arbitrator and courts. 

24. If applicable, any tax benefits, rebates or deductibles such as, but not limited to, those under section 179D 
of the Internal Revenue Code regarding the Energy Policy Act of 2005 are assigned to Contractor as part 
of this Agreement.  Customer will use commercially reasonable efforts to assist with executing any 
necessary documents for Contractor to obtain such benefits. 

25. Customer Payment. Payments shall be made by Customer in accordance with Exhibit B.  

26. Progress Payments.   

 
(a) From time to time Contractor may provide to Customer a Request to Draw Funds (“Progress 

Payment Request”) in connection with Contractor’s obtaining progress payments (“Progress 
Payments”) for the Work from financing arranged by Contractor through the sale by Contractor 
to a financial institution of payments listed in Exhibit B, Appendix 1 and certain other payment 
and other rights owed by Customer to Contractor pursuant to this Agreement.    

  
(b) Each Progress Payment shall be the sum of Contractor’s costs and fees inclusive of margin 

for the Work provided by Contractor to the date specified in the Progress Payment Request, 
less the amount requested by Contractor in prior Progress Payment Requests; provided, 
however, that the aggregate amount of Progress Payments shall not exceed the total price of 
the Work which is $XXXXXXXXX (the “Total Work Price”), as may be adjusted from time to 
time.  At any time, the costs and fees of Work provided by Contractor shall include, but shall 
not be limited to, the sum of:  

 
(i) costs for engineering, design and development of the Work, including but not limited to 

costs incurred prior to the date of this Agreement, 
 
(ii) mobilization fees,  
 
(iii) staging costs,  
 
(iv) the cost of materials and services ordered but not yet received by Contractor under 

binding agreement, and  
 
(v) the cost of engineering, design, labor and materials relating to wholly and partially 

completed Work and portions of the Work.   
 

(c) Unless Customer shall reasonably determine that the extent of Work provided by Contractor 
as noted in the Progress Payment Request is not accurate, Customer shall approve such 
Progress Payment Request by executing and returning the same to Contractor within ten (10) 
days of receipt.  If Customer fails so to execute and return the Progress Payment Request, 
Customer shall by the end of such ten (10) day period provide to Contractor a written statement 
specifying in reasonable detail the bases for Customer’s determination that the extent of Work 



 

Page 8 of 15 
 

as noted in the Progress Payment Request is not accurate (a “Progress Payment Objection 
Statement”).  Thereafter, Customer and Contractor shall work in good faith to resolve such 
matters as so identified by Customer as quickly as reasonably practicable.  Contractor may 
modify any Progress Payment Request as needed to make it acceptable to Customer and 
again seek Customer execution and approval as provided above.  Any failure by Customer to 
provide either such execution and return of a Progress Payment Request or a Progress 
Payment Objection Statement within ten (10) days after receipt of the Progress Payment 
Request shall be deemed an approval of the Progress Payment Request as provided by 
Contractor and authorization of Contractor to execute the Progress Payment Request on 
behalf of Customer.  

  

The Customer acknowledges that Contractor may submit Progress Payment Requests as approved 
or deemed approved by Customer to a third-party financial institution so that Contractor may collect 
Progress Payments in respect of performance of the Work. 

27. Confidentiality.  (a) As used herein, “Confidential Information” means all information, including this 
Agreement, that is furnished by a discloser, its affiliates or subsidiaries, including, but not limited to: 
business agreements, business secrets, business information, business plans, financial and pricing 
information, business practices, financial statements and reports, project specifications, projections, 
schematics and drawings, trade secrets, processes, materials, customer lists, supplier lists, sales 
volume, territories, markets, current, future or potential acquisitions, technical, production, operational, 
marketing or sales information or any and all other financial, business, organizational and technological 
information related to the discloser’s business and/or organization, whether or not such information is 
specifically marked “Confidential” or other similar legend.   “Confidential Information” shall include all 
writings, notes, memoranda, media made by the discloser or its employees, agents or servants with 
respect to such Confidential Information.  Notwithstanding the foregoing, the following will not constitute 
Confidential Information for purposes of this Agreement: (a) information that is or becomes generally 
available to the public other than as a result of a disclosure by the Recipient or its Representatives (as 
defined below), or (b) information that becomes available on a non-confidential basis from a source other 
than a party to this Agreement and if recipient has no reason to believe such source was subject to any 
prohibition against transmitting such information. 

(b)  Recipient shall use the Confidential Information solely in connection with the Agreement and the 
recipient shall not disclose the Confidential Information to any person other than directors, officers, 
employees, lenders, counsel, representatives or affiliates of recipient, if any (collectively, 
“Representatives”), who need to know the Confidential Information in connection with the Agreement.  It 
is understood that (i) such Representatives shall be informed by the recipient of the confidential nature of 
the Confidential Information and the requirement that it not be used other than for the purposes described 
above, (ii) such Representatives shall be required to agree to and be bound by the terms of this 
Agreement with respect to the confidentiality of such Confidential Information as a condition of receiving 
the Confidential Information and (iii) in any event, the recipient shall be responsible for any breach of this 
Agreement by any of its Representatives.  The Confidential Information shall be safeguarded from 
unauthorized disclosure and shall not be used in any manner by any party except as may be necessary 
for the purposes set forth herein.  The term “person” as used in this Agreement shall be broadly interpreted 
to include, without limitation, any corporation, company, partnership, individual or other entity. 
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(c)  If the recipient or its Representatives are requested or required (by oral question, interrogatories, 
requests for information or documents, subpoena, civil investigative demand or similar process) to 
disclose any Confidential Information, the recipient will promptly notify discloser of such request or 
requirement so that discloser may seek an appropriate protective order or waiver in compliance with the 
provisions of this Agreement.  If, in the absence of a protective order or the receipt of a waiver hereunder, 
the recipient or its Representatives are, in the written opinion of counsel, compelled to disclose the 
Confidential Information or else stand liable for contempt or suffer other censure or significant penalty, 
the recipient may disclose only such of the Confidential Information to the party compelling disclosure as 
is required by law.   

(d)  The obligations under this Section will survive any termination or expiration of this Agreement 
indefinitely. 

28. No Partnership.   Nothing in this Agreement shall (i) be deemed to constitute a partnership in law 
between the parties, (ii) constitute any party the agent of the other for any purpose or (iii) entitle any party 
to commit or bind the other (or any member of its respective group) in any manner. 

29. Counterparts.  This Agreement may be executed in one or more counterparts, each of which shall be 
deemed an original, but all of which together shall constitute one and the same instrument. 

30. Entire Agreement and Disclaimer of Reliance.  This Agreement constitutes the entire understanding 
and agreement of the parties with respect to its subject matter and any and all prior agreements, 
understandings or representations with respect to its subject matter in this agreement terminated and 
canceled in their entirety and are of no further force or effect.  The parties represent that they have not 
relied on any promise, representation, or warranty, express or implied, not contained in this Agreement, 
and any such reliance is hereby disclaimed. 

31. No Third-Party Rights.  Nothing in this Agreement, whether express or implied, is intended to confer 
any rights or remedies under or by reason of this Agreement on any persons other than the parties and 
their respective successors and assigns, nor is anything in this Agreement intended to relieve or 
discharge the obligation or liability of any third person to any party to this Agreement, nor shall any 
provision give any third person any right of subrogation or action over or against any party to this 
Agreement. 

32. Legal Capacity.  Each of the parties and signatories to this Agreement has the full right, power, legal 
capacity and authority to enter into and perform the party's respective obligations under this Agreement, 
and no approvals or consents of any other person are necessary in connection with that authority. 

33. Successors and Assigns.   All of the terms and provisions contained in this Agreement shall inure to 
the benefit of and shall be binding upon the parties to this Agreement and their respective heirs, legal 
representatives, successors and assigns.  No party may assign, transfer, or novate any of its rights and 
obligations either in whole or in part to any other person or entity without the written consent of the other. 

34. Further Assurances.  Each of the parties to this Agreement shall execute and deliver any and all 
additional papers, documents and other assurances, and shall do any and all acts and things reasonably 
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necessary in connection with the performance of their obligations under this Agreement to carry out the 
intent of the parties to this Agreement. 

35. Attorney's Fees.  Should any party engage an attorney or institute any action or proceeding at law or in 
equity, or in connection with an arbitration, to enforce any provision of this Agreement, including an action 
for declaratory relief, or for damages by reason of an alleged breach of any provision of this Agreement, 
or otherwise in connection with this Agreement, or any provision of this Agreement, the prevailing party 
shall be entitled to recover from the losing party reasonable and necessary attorney fees and costs for 
services rendered to the prevailing party in that action or proceeding. 

36. Independent Counsel.  All of the parties warrant and represent that they have been advised that they 
should be represented by counsel of their own choosing in the preparation and analysis of this 
Agreement; that they have been represented by independent counsel or have had the opportunity to be 
represented by independent counsel; and that they have read this Agreement with care and believe that 
they are fully aware of and understand its contents and its legal effect. 
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Attachment A 
Scope of Work 

 

Energy Conservation Project for [Client] 

 

Appendix A is hereby incorporated into this Attachment A by reference. 

[END OF ENTIRE SCOPE] 
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General Notes to Attachment A 
 

 

 

 

 

 

Customer’s Initials ______________  
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Appendix A to Attachment A 
Area Room Proposed Qty 
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Exhibit B 
Payment Agreement 

 

Payment Terms for Enclosed Scope of Work 
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Press Release Authorization 

 



 

EXHIBIT B - PAYMENT AGREEMENT 
 
 This PAYMENT AGREEMENT (the “Agreement”), is dated as of [Dated Date], between [NAME OF ABM ENTITY], a 
[STATE OF ORGANIZATION] [TYPE OF ENTITY] (together with its successors and assigns, the “Payee”), and [NAME OF 
CUSTOMER], a [TYPE OF MUNICIPALITY] organized and existing under the laws of the State of [STATE OF 
CUSTOMER] (the “State”) (“Customer” or “Obligor”). 
 

BACKGROUND 
 

1. ABM Building Services, LLC and Customer have entered into that certain Bundled Energy Solutions Project Agreement 
[of even date herewith] (the “Project Agreement”). 

 
2. Customer desires to purchase the services and energy saving improvements described under the Project Agreement (as 

further described herein, the “Equipment”) and is authorized under the laws of the State to enter into agreements to purchase the 
Equipment, and Payee agrees to sell the Equipment on the terms set forth herein. 
 

AGREEMENT 
 
 The parties hereby agree as follows: 
 
Section 1.  Definitions.  The following terms will have the meanings indicated below unless the context clearly requires otherwise: 
 
 “Agreement” means this Payment Agreement, together any other schedule or exhibit hereto, together with any amendments to 
this Agreement. 
 
 “Commencement Date” is the date when the term of this Agreement and Obligor’s obligation to pay commences, which date 
will be the date on which sufficient moneys to purchase the Equipment are deposited by the Payee’s assignee for that purpose with 
an escrow agent. 
 
 “Equipment” means the services and energy saving improvements described in Exhibit A, and all replacements, substitutions, 
repairs, restorations, modifications, attachments, accessions, additions and improvements thereof or thereto.  
 
 “Event of Default” means an Event of Default described in Section 27. 
 
  “Maximum Term” means the Original Term and all Renewal Terms through the Renewal Term including the last Payment 
Date. 
  
 “Net Proceeds” means the amount remaining from the gross proceeds of any insurance claim or condemnation award after 
deducting all expenses (including attorneys’ fees) incurred in the collection of such claim or award. 
 
 “Original Term” means the period from the Commencement Date until the end of the fiscal year of Customer in effect at the 
Commencement Date. 
 
 “Payee” has the meaning set forth above. 
 
 “Obligor” has the meaning set forth above.  
  
 “Payment Dates” means the dates on which Payments are due.  
 
 “Payments” means the payments payable by Obligor pursuant to Section 8. 
 
 “Payment Schedule” means the schedule of Payments and Purchase Price set forth on Exhibit B. 
 
 “Project Agreement” has the meaning set forth above. 
 
 “Purchase Price” means the amount set forth on the Payment Schedule that Obligor may, at its option, pay to Payee to purchase 
the Equipment.  
 
 “Renewal Terms” means the optional renewal terms of this Agreement, each having a duration of one year and a term 
co-extensive with Obligor’s fiscal year. 



 

 
  
 
 “State” has the meaning set forth above. 
 
 “Term” means the Original Term and all Renewal Terms, but ending on the occurrence of the earliest event specified in 
Section 5.  
  
 “Vendor” means ABM Building Services, LLC, as well as the agents or dealers thereof from whom Payee purchased or is 
purchasing the Equipment, as listed on Exhibit A. 

 
 Section 2.  Representations and Covenants of Obligor.  Obligor represents, warrants and covenants for the benefit of Payee 
as follows:  (a)  Obligor is a political subdivision duly organized and existing under the constitution and laws of the State and will 
do or cause to be done all things to preserve and keep in full force and effect its existence as a political subdivision; (b) Obligor is 
authorized under the constitution and laws of the State to enter into this Agreement and the transaction contemplated hereby and to 
perform all of its obligations hereunder; (c) Obligor has been duly authorized to execute and deliver this Agreement by proper action 
and approval of its governing body; (d) this Agreement constitutes the legal, valid and binding obligation of Obligor enforceable in 
accordance with its terms, except to the extent limited by applicable bankruptcy, insolvency, reorganization or other laws affecting 
creditors’ rights generally; (e) no event or condition that constitutes, or with the giving of notice or the lapse of time or both would 
constitute, an Event of Default exists at the Commencement Date; (f) Obligor has, in accordance with the requirements of law, fully 
budgeted and appropriated sufficient funds for the current fiscal year to make the Payments scheduled to come due during the 
Original Term and to meet its other obligations for the Original Term, and such funds have not been expended for other purposes; 
(g) Obligor has complied with such public bidding requirements as may be applicable to this Agreement and the acquisition of the 
Equipment hereunder and under the Project Agreement; (h) there is no action, suit, proceeding, inquiry or investigation, at law or in 
equity, before or by any court, public board or body, pending or threatened against or affecting Obligor, nor to the best knowledge 
of Obligor is there any basis therefor, wherein an unfavorable decision, ruling or finding would materially adversely affect the 
transactions contemplated by this Agreement or any other document, agreement or certificate which is used or contemplated for use 
in the consummation of the transactions contemplated by this Agreement or materially adversely affect the financial condition or 
properties of Obligor; (i) all authorizations, consents and approvals of governmental bodies or agencies required in connection with 
the execution and delivery by Obligor of this Agreement or in connection with the carrying out by Obligor of its obligations 
hereunder have been obtained; (j) the entering into and performance of this Agreement or any other document or agreement 
contemplated hereby to which Obligor is or is to be a party will not violate any judgment, order, law or regulation applicable to 
Obligor or result in any breach of, or constitute a default under, or result in the creation of any lien, charge, security interest or other 
encumbrance on any assets of Obligor or the Equipment pursuant to any indenture, mortgage, deed of trust, bank loan or credit 
agreement or other instrument to which Obligor is a party or by which it or its assets may be bound, except as herein provided; (k) 
the Equipment described in this Agreement is essential to the function of Obligor or to the services Obligor provides to its citizens, 
and Obligor has an immediate need for, and expects to make immediate use of, substantially all the Equipment, which need is not 
temporary or expected to diminish in the foreseeable future; (l) the Equipment will be used by Obligor only for the purpose of 
performing one or more of Obligor’s governmental or proprietary functions consistent with the permissible scope of Obligor’s 
authority; (m) Obligor has never failed to pay payments coming due under any bond issue, lease purchase agreement or other 
indebtedness obligation of Obligor; (n) the application, statements and credit or financial information submitted by Obligor to Payee 
are true and correct and made to induce Payee to enter into this Agreement and Obligor has experienced no material change in its 
financial condition since the date(s) of such information; and (o) Obligor will pay the excess (if any) of the actual costs of acquiring 
the Equipment over the amount deposited by Payee’s assignee in the escrow fund, if any, established under any related escrow 
agreement and interest earnings thereon. 
 
 Section 3.  Purchase of Equipment.  Payee hereby sells the Equipment to Obligor, and Obligor hereby purchases the 
Equipment from Payee, on the terms set forth in this Agreement, including but not limited to the provisions of Section 4 and Section 
5 hereof relating to the Term of this Agreement. 
 
 Section 4.  Term.  The Original Term of this Agreement will commence on the Commencement Date and will terminate on the 
last day of Obligor’s current fiscal year.  The Term may be continued, solely at the option of Obligor, at the end of the Original 
Term or any Renewal Term for an additional Renewal Term up to the Maximum Term.  At the end of the Original Term and at the 
end of each Renewal Term until the Maximum Term has been completed, Obligor will be deemed to have exercised its option to 
continue this Agreement for the next Renewal Term unless Obligor has terminated this Agreement pursuant to Section 5 or 
Section 24. The terms and conditions during any Renewal Term will be the same as the terms and conditions during the Original 
Term, except that the Payments will be as provided in the Payment Schedule. 
 



 

 Section 5.  Termination of Term.  The Term will terminate upon the earliest of any of the following events: 
 
 

 (a) the exercise by Obligor of the option to purchase the Equipment under the provisions of Section 24 and payment 
of the Purchase Price and all amounts payable in connection therewith; 
 
 (b) a default by Obligor and Payee’s election to terminate this Agreement under Section 28; or 
 
 (c) the payment by Obligor of all Payments authorized or required to be paid by Obligor hereunder during the 
Maximum Term. 

 
 Section 6.  Continuation of Term.  Obligor currently intends, subject to the provisions of Section 7, to continue the Term for 
the Maximum Term and to pay the Payments hereunder.  Obligor reasonably believes that legally available funds in an amount 
sufficient to make all Payments during the Original Term and each of the Renewal Terms can be obtained.  The responsible financial 
officer of Obligor will do all things lawfully within his or her power to obtain and maintain funds from which the Payments may be 
made, including making provision for such Payments to the extent necessary in each proposed annual budget submitted for approval 
in accordance with applicable procedures of Obligor and to exhaust all available reviews and appeals in the event such portion of 
the budget is not approved.  Notwithstanding the foregoing, the decision whether or not to budget or appropriate funds or to extend 
this Agreement for any Renewal Term is solely within the discretion of the then current governing body of Obligor. 
 
 Section 7.  Reserved.   
 
 Section 8.  Payments.  Obligor will pay Payee the Payments, exclusively from legally available funds, in lawful money of the 
United States of America, in the amounts and on the dates set forth on the Payment Schedule.  Payments will be in consideration 
for Obligor’s receipt of services rendered in connection with the Equipment and for use of the Equipment during the fiscal year in 
which such payments are due.  Any Payment not received on or before its due date will bear interest at the rate of 10% per annum 
or the maximum amount permitted by State law, whichever is less, from its due date. 
 
 Section 9.  Payments To Be Unconditional; Risk of Loss.  EXCEPT AS PROVIDED IN SECTION 7, THE OBLIGATIONS 
OF OBLIGOR TO MAKE PAYMENTS AND TO PERFORM AND OBSERVE THE OTHER COVENANTS AND 
AGREEMENTS CONTAINED HEREIN SHALL BE ABSOLUTE AND UNCONDITIONAL IN ALL EVENTS WITHOUT 
ABATEMENT, DIMINUTION, DEDUCTION, SET-OFF OR DEFENSE, FOR ANY REASON, INCLUDING WITHOUT 
LIMITATION ANY FAILURE OF THE EQUIPMENT TO BE DELIVERED OR INSTALLED, ANY DEFECTS, 
MALFUNCTIONS, BREAKDOWNS OR INFIRMITIES IN THE EQUIPMENT OR ANY ACCIDENT, CONDEMNATION OR 
UNFORESEEN CIRCUMSTANCES.  OBLIGOR ASSUMES, FROM AND INCLUDING THE COMMENCEMENT DATE, 
ALL RISK OF LOSS OF OR DAMAGE TO THE EQUIPMENT FROM ANY CAUSE WHATSOEVER.  NO SUCH LOSS OF 
OR DAMAGE TO THE EQUIPMENT NOR DEFECT THEREIN NOR UNFITNESS OR OBSOLESCENCE THEREOF WILL 
RELIEVE OBLIGOR OF THE OBLIGATION TO MAKE PAYMENTS OR TO PERFORM ANY OTHER OBLIGATION 
UNDER THIS AGREEMENT. 
 
 Section 10.  Delivery, Installation and Acceptance of the Equipment.  Obligor has ordered the Equipment from Vendor and 
will cause the Equipment to be delivered and installed at the locations specified on Exhibit A and pay any and all delivery and 
installation costs in connection therewith.  When the Equipment has been delivered and installed, Obligor will immediately accept 
the Equipment and evidence said acceptance by executing and delivering to Payee an acceptance certificate in form and substance 
acceptable to Payee.  After it has been installed, the Equipment will not be moved from the locations specified on Exhibit A without 
Payee’s consent, which consent will not be unreasonably withheld. 
 
 Section 11.  Enjoyment of Equipment; Right of Inspection.  Payee hereby covenants to provide Obligor with quiet use and 
enjoyment of the Equipment during the Term, and Obligor will peaceably and quietly have and hold and enjoy the Equipment during 
the Term, without suit, trouble or hindrance from Payee, except as otherwise expressly set forth in this Agreement.  Notwithstanding 
the foregoing, Payee will have the right at all reasonable times during regular business hours to enter into and upon the property of 
Obligor for the purpose of inspecting the Equipment. 
 
 Section 12.  Use of the Equipment.  Obligor will not install, use, operate or maintain the Equipment improperly, carelessly, in 
violation of any applicable law or in a manner contrary to that contemplated by this Agreement.  Obligor will obtain all permits and 
licenses, if any, necessary for the installation and operation of the Equipment.  In addition, Obligor agrees to comply in all respects 
(including, without limitation, with respect to the use, maintenance and operation of each item of the Equipment) with all applicable 
laws, regulations and rulings of any legislative, executive, administrative or judicial body; provided, however, that Obligor may 
contest in good faith the validity or application of any such law, regulation or ruling in any reasonable manner that does not, in the 
opinion of Payee, adversely affect the interest of Payee in and to the Equipment or its interest or rights under this Agreement. 



 

 
 Section 13.  Maintenance of Equipment.  Obligor agrees that it will, at Obligor’s own cost and expense, maintain, preserve 
and keep the Equipment in good repair, working order and condition, ordinary wear and tear excepted.  Payee will have no 
responsibility to maintain, or repair or to make improvements or additions to the Equipment.   
 
 Section 14.  Title to the Equipment.  During the Term, title to the Equipment and any and all additions, repairs, replacements 
or modifications will vest in Obligor, subject to the rights of Payee under this Agreement; provided that title will thereafter 
immediately and without any action by Obligor vest in Payee, and Obligor will immediately surrender possession of the Equipment 
to Payee, upon (a) any termination of this Agreement other than termination pursuant to Section 24 or (b) the occurrence of an Event 
of Default.  It is the intent of the parties hereto that any transfer of title to Payee pursuant to this Section will occur automatically 
without the necessity of any bill of sale, certificate of title or other instrument of conveyance.  Obligor will, nevertheless, execute 
and deliver any such instruments as Payee may request to evidence such transfer.  Notwithstanding the foregoing, if State law 
requires title to the Equipment be held by the Payee, title shall be in the Payee, subject to the Obligor’s interests under this Agreement. 
 
 Section 15.  Security Interest.  To secure the payment of all of Obligor’s obligations under this Agreement and to the extent 
permitted by law, Payee retains a security interest constituting a first lien on the Equipment and on all additions, attachments and 
accessions thereto and substitutions therefor and proceeds therefrom.  Obligor agrees to execute such additional documents in form 
satisfactory to Payee, that Payee deems necessary or appropriate to establish and maintain its security interest.  Obligor agrees that 
financing statements may be filed with respect to the security interest in the Equipment.   
 
 Section 16.  Personal Property.  Payee and Obligor agree that the Equipment is and will remain personal property.  The 
Equipment will not be deemed to be affixed to or a part of the real estate on which it may be situated, notwithstanding that the 
Equipment or any part thereof may be or hereafter become in any manner physically affixed or attached to such real estate or any 
building thereon.  Upon the request of Payee, Obligor will, at Obligor’s expense, furnish a waiver of any interest in the Equipment 
from any party having an interest in any such real estate or building. 
 
 Section 17.  Liens, Taxes, Other Governmental Charges and Utility Charges.  Obligor will keep the Equipment free and 
clear of all liens, charges and encumbrances, except those created under this Agreement.  The parties to this Agreement contemplate 
that the Equipment will be used for a governmental or proprietary purpose of Obligor and, therefore, that the Equipment will be 
exempt from all property taxes and other similar charges.  If the use, possession or acquisition of the Equipment is found to be 
subject to taxation in any form, Obligor will pay all taxes and governmental charges lawfully assessed or levied against or with 
respect to the Equipment.  Obligor will pay all utility and other charges incurred in the use and maintenance of the Equipment.  
Obligor will pay such taxes and charges as the same become due; provided that, with respect to any such taxes and charges that may 
lawfully be paid in installments over a period of years, Obligor will be obligated to pay only such installments that accrue during 
the Term. 
 
 Section 18.  Insurance.  At its own expense, Obligor will maintain (a) casualty insurance insuring the Equipment against loss 
or damage by fire and all other risks covered by the standard extended coverage endorsement then in use in the State and any other 
risks reasonably required by Payee in an amount at least equal to the then applicable Purchase Price of the Equipment, (b) liability 
insurance that protects Payee from liability in all events in form and amount satisfactory to Payee, and (c) workers’ compensation 
coverage as required by the laws of the State; provided that, with Payee’s prior written consent, Obligor may self-insure against the 
risks described in clauses (a) and (b).  Obligor shall also provide to Payee a payment and performance bond naming Payee as a dual 
obligee and issued by a surety company rated “A” or better by AM Best.  All insurance proceeds from casualty losses will be payable 
as hereinafter provided.  Obligor will furnish to Payee certificates evidencing such coverage throughout the Term upon request.  All 
such casualty and liability insurance will be with insurers that are acceptable to Payee, will name Payee as a loss payee and an 
additional insured and will contain a provision to the effect that such insurance will not be cancelled or modified materially without 
first giving written notice thereof to Payee at least ten days in advance of such cancellation or modification.  All such casualty 
insurance will contain a provision making any losses payable to Obligor and Payee, as their respective interests may appear. 
 
 Section 19.  Advances.  In the event Obligor fails to maintain the insurance required by this Agreement, pay taxes or charges 
required to be paid by it under this Agreement or fails to keep the Equipment in good repair and operating condition, Payee may 
(but will be under no obligation to) purchase the required policies of insurance and pay the cost of the premiums on the thereof, pay 
such taxes and charges and make such Equipment repairs or replacements as are necessary and pay the cost thereof.  All amounts 
so advanced by Payee will become additional amounts due for the then current Original Term or Renewal Term.  Obligor agrees to 
pay such amounts with interest thereon from the date paid at the rate of 10% per annum or the maximum permitted by State law, 
whichever is less.   
 
 Section 20.  Financial Information.  Within 180 days after the end of each fiscal year, Obligor will provide Payee with current 
financial statements, budgets and such other financial information relating to the ability of Obligor to continue this Agreement as 
may be requested by Payee.  



 

 
 Section 21.  Release and Indemnification.  To the extent permitted by law, Obligor will indemnify, protect and hold harmless 
Payee from and against any and all liability, obligations, losses, claims and damages whatsoever, regardless of cause thereof, and 
expenses in connection therewith (including, without limitation, counsel fees and expenses and any federal income tax and interest 
and penalties connected therewith imposed on interest received)  arising out of or as the result of (a) the entering into this Agreement, 
(b) the ownership of any item of the Equipment, (c) the manufacturing, ordering, acquisition, use, operation, condition, purchase, 
delivery, rejection, storage or return of any item of the Equipment, (d) any accident in connection with the operation, use, condition, 
possession, storage or return of any item of the Equipment resulting in damage to property or injury or death to any person or (e) 
the breach of any covenant herein or any material misrepresentation contained herein.  The indemnification arising under this 
paragraph will continue in full force and effect notwithstanding the full payment of all obligations under this Agreement or the 
termination of the Term for any reason.   
 
 Section 22.  Damage, Destruction, Condemnation; Use of Proceeds.  If (a) the Equipment or any portion thereof is destroyed, 
in whole or in part, or is damaged by fire or other casualty, or (b) title to, or the temporary use of, the Equipment or any part thereof 
or the interest of Obligor or Payee in the Equipment or any part thereof will be taken under the exercise of the power of eminent 
domain by any governmental body or by any person, firm or corporation acting under governmental authority, Obligor and Payee 
will cause the Net Proceeds of any insurance claim or condemnation award to be applied to the prompt replacement, repair, 
restoration, modification or improvement of the Equipment, unless Obligor has exercised its option to purchase the Equipment 
pursuant to Section 24.  Any balance of the Net Proceeds remaining after such work has been completed will be paid to Obligor.  If 
the Net Proceeds are insufficient to pay in full the cost of any repair, restoration, modification or improvement, Obligor will either 
(a) complete such replacement, repair, restoration, modification or improvement and pay any costs thereof in excess of the amount 
of the Net Proceeds, or (b) purchase Payee’s interest in the Equipment pursuant to Section 24.  If Obligor makes any payments 
pursuant to this Section, Obligor will not be entitled to any reimbursement therefor from Payee nor will Obligor be entitled to any 
diminution of the amounts payable under Section 8. 
 
 Section 23.  Disclaimer of Warranties; Vendor Warranties.  PAYEE MAKES NO WARRANTY OR REPRESENTATION, 
EXPRESS OR IMPLIED, AS TO THE VALUE, DESIGN, CONDITION, MERCHANTABILITY OR FITNESS FOR 
PARTICULAR USE OR PURPOSE OF THE EQUIPMENT OR AGAINST INFRINGEMENT, OR ANY OTHER WARRANTY 
OR REPRESENTATION WITH RESPECT THERETO.  IN NO EVENT SHALL PAYEE BE LIABLE FOR ANY ACTUAL, 
INCIDENTAL, INDIRECT, SPECIAL OR CONSEQUENTIAL DAMAGE IN CONNECTION WITH OR ARISING OUT OF 
THIS AGREEMENT OR THE EXISTENCE, FURNISHING, FUNCTIONING OR OBLIGOR’S USE OR MAINTENANCE OF 
ANY EQUIPMENT OR SERVICES PROVIDED FOR IN THIS AGREEMENT.  Obligor may have rights under the Project 
Agreement and Obligor is advised to contact the Vendor for a description of any such rights.  Obligor hereby assigns to Payee during 
the Term all warranties running from Vendor to Obligor.  Payee hereby irrevocably appoints Obligor its agent and attorney-in-fact 
during the Term, so long as Obligor will not be in default hereunder, to assert from time to time whatever claims and rights (including 
without limitation warranties) related to the Equipment that Payee may have against the Vendor.  Obligor’s sole remedy for the 
breach of any such warranty, indemnification or representation will be against the Vendor, and not against Payee.  Any such matter 
will not have any effect whatsoever on the rights and obligations of Payee with respect to this Agreement, including the right to 
receive full and timely payments hereunder.  Obligor expressly acknowledges that Payee makes, and has made, no representations 
or warranties whatsoever as to the existence or availability of such warranties by the Vendor. 
 
 Section 24.  Purchase Option.  Obligor will have the option to purchase the Equipment, upon giving written notice to Payee 
at least 30 days before the date of purchase, at the following times and upon the following terms:  (a) on any Payment Date 
[beginning ________________, 20__], upon payment in full of the Payment then due hereunder plus all other amounts due 
hereunder plus the then-applicable Purchase Price to Payee; or (b) in the event of substantial damage to or destruction or 
condemnation (other than by Obligor or any entity controlled by or otherwise affiliated with Obligor) of substantially all of the 
Equipment, on the day Obligor specifies as the purchase date in Obligor’s notice to Payee of its exercise of the purchase option, 
upon payment in full of the Payment and all other amounts then due hereunder plus (i) the Purchase Price designated on the Payment 
Schedule for such purchase date if such purchase date is a Payment Date or the Purchase Price for the immediately preceding 
Payment Date if such purchase date is not a Payment Date.  Upon the exercise of the option to purchase set forth in this Section, this 
Agreement will terminate and title to the Equipment will be vested in or transferred to Obligor, free and clear of any claim by or 
through Payee. Obligor and Payee hereby agree and determine that the Payments hereunder during the Original Term and each 
Renewal Term represent the fair value of the use of the Equipment and that the amount required to exercise Obligor’s option to 
purchase the Equipment pursuant to this Section represents, as of the end of the Original Term or any Renewal Term, the fair 
purchase price of the Equipment.  Obligor hereby determines that the Payments do not exceed a reasonable amount so as to place 
Obligor under a practical economic compulsion to renew this Agreement or to exercise its option to purchase the Equipment 
hereunder. 
 
 Section 25.  Assignment by Payee.  Payee’s interest in, to and under this Agreement and the Equipment may be assigned and 
reassigned in whole or in part to one or more assignees by Payee without the necessity of obtaining the consent of Obligor, provided 



 

that any assignment will not be effective against Obligor until (a) Obligor has received written notice of the name and address of the 
assignee, and (b) in the event that such assignment is made to a bank or trust company for holders of certificates representing interests 
in this Agreement, such bank or trust company agrees to maintain, or cause to be maintained, a register by which a record of the 
names and addresses of such holders as of any particular time is kept and agrees, upon request of Obligor, to furnish such information 
to Obligor.  Obligor will retain all such notices as a register of all assignees and will make all payments to the assignee or assignees 
designated in such register.  Obligor agrees to execute all documents, including notices of assignment and chattel mortgages or 
financing statements that may be reasonably requested by Payee or any assignee to protect its interest in the Equipment and in this 
Agreement and agrees to the filing of financing statements with respect to the Equipment and this Agreement.  Obligor will not have 
the right to and will not assert against any assignee any claim, counterclaim, defense, set-off or other right Obligor may have against 
Payee. 
 
 Section 26.  Assignment and Subleasing by Obligor.  None of Obligor’s right, title and interest in, to and under this Agreement 
and the Equipment may be assigned or encumbered by Obligor for any reason. 
 
 Section 27.  Events of Default.  Subject to the provisions of Section 7, any of the following will be “Events of Default” under 
this Agreement:  (a) failure by Obligor to observe and perform any covenant, condition or agreement on its part to be observed or 
performed, other than as referred to in Section 27(a), for a period of 30 days after written notice, specifying such failure and 
requesting that it be remedied, is given to Obligor by Payee, unless Payee will agree in writing to an extension of such time prior to 
its expiration; provided, however, if the failure stated in the notice cannot be corrected within the applicable period, Payee will not 
unreasonably withhold its consent to an extension of such time if corrective action is instituted by Obligor within the applicable 
period and diligently pursued until the default is corrected; (b) any statement, representation or warranty made by Obligor in or 
pursuant to this Agreement or its execution, delivery or performance will prove to have been false, incorrect, misleading or breached 
in any material respect on the date when made; (c) any provision of this Agreement will at any time for any reason cease to be valid 
and binding on Obligor, or will be declared to be null and void, or the validity or enforceability thereof will be contested by Obligor 
or any governmental agency or authority if the loss of such provision would materially adversely affect the rights or security of 
Payee, or Obligor will deny that it has any further liability or obligation under this Agreement; (d) Obligor will (i) apply for or 
consent to the appointment of a receiver, trustee, custodian or liquidator of Obligor, or of all or a substantial part of the assets of 
Obligor, (ii) be unable, fail or admit in writing its inability generally to pay its debts as they become due, (iii) make a general 
assignment for the benefit of creditors, (iv) have an order for relief entered against it under applicable federal bankruptcy law, or (v) 
file a voluntary petition in bankruptcy or a petition or an answer seeking reorganization or an arrangement with creditors or taking 
advantage of any insolvency law or any answer admitting the material allegations of a petition filed against Obligor in any 
bankruptcy, reorganization or insolvency proceeding; or (e) an order, judgment or decree will be entered by any court of competent 
jurisdiction, approving a petition or appointing a receiver, trustee, custodian or liquidator of Obligor or of all or a substantial part of 
the assets of Obligor, in each case without its application, approval or consent, and such order, judgment or decree will continue 
unstayed and in effect for any period of 30 consecutive days. 
 
 Section 28.  Remedies on Default.  Whenever any Event of Default exists, Payee will have the right, at its sole option without 
any further demand or notice, to take one or any combination of the following remedial steps: 
 

 (a) By written notice to Obligor, Payee may declare all principal portions of Payments and all other amounts payable 
by Obligor hereunder to the end of the then current Original Term or Renewal Term and interest portions of Payments accrued 
to the actual payment date to be due; 
 
 (b) With or without terminating this Agreement, Payee may enter the premises where the Equipment is located and 
retake possession of the Equipment or require Obligor at Obligor’s expense to promptly return any or all of the Equipment to 
the possession of Payee at a place specified by Payee, and sell or lease the Equipment or, for the account of Obligor, sublease 
the Equipment, holding Obligor liable for the difference between (i) the Payments and other amounts payable by Obligor 
hereunder to the end of the Term, and (ii) the net proceeds of any such sale, lease or sublease (after deducting all expenses of 
Payee in exercising its remedies under this Agreement, including without limitation, all expenses of taking possession, storing, 
reconditioning and selling or leasing the Equipment and all brokerage, auctioneers’ and attorneys’ fees) provided that the amount 
of Obligor’s liability under this subparagraph (b) shall not exceed the Payments and other amounts otherwise due hereunder 
plus the remaining Payments and other amounts payable by Obligor to the end of the then current Original Term or Renewal 
Term; and 
 
 (c) Payee may take whatever other action at law or in equity may appear necessary or desirable to enforce its rights 
as the owner of the Equipment under this Agreement. 

 
In addition, Obligor will remain liable for all covenants and indemnities under this Agreement and for all legal fees and other costs 
and expenses, including court costs, incurred by Payee with respect to the enforcement of any of the remedies listed above or any 
other remedy available to Payee. 



 

 
No remedy herein conferred upon or reserved to Payee is intended to be exclusive and every such remedy will be cumulative and 
will be in addition to every other remedy given under this Agreement or now or hereafter existing at law or in equity.  No delay or 
omission to exercise any right or power accruing upon any default will impair any such right or power or will be construed to be a 
waiver thereof, but any such right and power may be exercised from time to time and as often as may be deemed expedient.  In order 
to entitle Payee to exercise any remedy reserved to it in this Agreement it will not be necessary to give any notice, other than such 
notice as may be required in this Agreement. 
 
 Section 29.  Notices.  All notices, certificates or other communications hereunder will be sufficiently given and will be deemed 
given when delivered or mailed by registered mail, postage prepaid, to the parties at the addresses immediately after the signatures 
to this Agreement (or at such other address as either party hereto will designate in writing to the other for notices to such party), to 
any assignee at its address as it appears on the register maintained by Obligor. 
 
 Section 30.  Binding Effect.  This Agreement will inure to the benefit of and will be binding upon Payee and Obligor and their 
respective successors and assigns. 
 
 Section 31.  Severability.  In the event any provision of this Agreement will be held invalid or unenforceable by any court of 
competent jurisdiction, such holding will not invalidate or render unenforceable any other provision hereof. 
 
 Section 32.  Entire Agreement.  This Agreement constitutes the entire agreement between Payee and Obligor. 
 
 Section 33.  Amendments.  This Agreement may be amended, changed or modified in any manner by written agreement of 
Payee and Obligor.  Any waiver of any provision of this Agreement or any right or remedy hereunder must be affirmatively and 
expressly made in writing and will not be implied from inaction, course of dealing or otherwise. 
 
 Section 34.  Execution in Counterparts.  This Agreement may be simultaneously executed in several counterparts, each of 
which will be an original and all of which will constitute but one and the same instrument. 
 
 Section 35.  Captions.  The captions or headings in this Agreement are for convenience only and in no way define, limit or 
describe the scope or intent of any provisions or sections of this Agreement. 
 
 Section 36.  Applicable Law.  This Agreement will be governed by and construed in accordance with the laws of the State. 
 
 Section 37.  Electronic Transactions.  The parties agree that the transaction described herein may be conducted and related 
documents may be stored by electronic means.  Copies, telecopies, facsimiles, electronic files and other reproductions of original 
executed documents shall be deemed to be authentic and valid counterparts of such original documents for all purposes, including 
the filing of any claim, action or suit in the appropriate court of law. 
 
 Section 38.  Role of Payee.  Payee has not acted and will not act as a fiduciary for Obligor or as Obligor’s agent or municipal 
advisor.  Payee has not and will not provide financial, legal, tax, accounting or other advice to Obligor or to any financial advisor 
or placement agent engaged by Obligor with respect to this Agreement.  Obligor, its financial advisor, placement agent or 
municipal advisor, if any, shall each seek and obtain its own financial, legal, tax, accounting and other advice with respect to this 
Agreement from its own advisors (including as it relates to structure, timing, terms and similar matters). 
 

[SIGNATURE PAGE TO PAYMENT AGREEMENT FOLLOWS] 



 

[SIGNATURE PAGE TO PAYMENT AGREEMENT] 
 
 IN WITNESS WHEREOF, Payee and Obligor have caused this Agreement to be executed in their corporate names by their 
duly authorized officers as of the date first above written. 
 
         [NAME OF ABM ENTITY] 
 
 
         By:          
         Name:        
         Title:         
          Address:           
                    
 
 
         [NAME OF OBLIGOR] 
 
 
         By:          
         Name:        
         Title:         
          Address:           
                    
 

ATTEST: 
 
         By:          
         Name:        
         Title:         
 
 

CERTIFICATION 

I, the undersigned, do hereby certify that the officer of Obligor who executed the foregoing Agreement on behalf of Obligor and whose genuine 
signature appears thereon, is the duly qualified and acting officer of Obligor as stated beneath his or her signature and has been authorized to 
execute the foregoing Agreement on behalf of Obligor. 
 
Date:                  By:       ________________ 
         Name:        
         Title:         
 
 

OPINION OF COUNSEL 

As legal counsel of Obligor, I have examined the Agreement, which, among other things provides for the sale to and purchase by the Obligor of 
the Equipment; an executed counterpart of the ordinance, resolution or other official action of Obligor which, among other things, authorizes 
Obligor to execute the Agreement; and such other opinions, documents and matters of law as I have deemed necessary in connection with the 
following opinions.  Based on the foregoing, I am of the following opinions:  (1) Obligor is a public body corporate and politic, duly organized and 
existing under the laws of the State; (2) Obligor has the requisite power and authority to purchase the Equipment and to execute and deliver the 
Agreement and to perform its obligations under the Agreement; (3) the Agreement has been duly authorized, approved and executed by and on 
behalf of Obligor, and the Agreement is a valid and binding obligation of Obligor enforceable in accordance with its terms, except to the extent 
limited by applicable bankruptcy, insolvency, reorganization or other laws affecting creditor's rights generally; (4) the authorization, approval and 
execution of the Agreement and all other instruments, certificates and agreements of Obligor relating to the transactions contemplated thereby have 
been performed in accordance with all open meeting laws, public bidding laws and all other applicable state and federal laws; and (5) there is no 
proceeding pending or threatened in any court or before any governmental authority or arbitration board or tribunal that, if adversely determined, 
would adversely affect the transactions contemplated by the Agreement.  All capitalized terms herein shall have the same meanings as in the 
Agreement.  Payee is entitled to rely on this opinion. 
 
Date:                  By:       ________________ 
         Name:        
         Title:         
          Address:           

 



 

 
EXHIBIT A TO PAYMENT AGREEMENT 

 
 
The Equipment consists of the services and energy saving improvements described in Attachment A – Scope of Work – to the 
Project Agreement, together with any and all replacement parts, additions, repairs, modifications, attachments and accessories 
thereto, any and all substitutions, replacements or exchanges therefor, and any and all insurance and/or proceeds thereof. 

 
[Attach copies of Attachment A to the Project Agreement.] 

 
 
The Equipment will be located at the following locations: 
 
   
    
   



 

 

EXHIBIT B TO PAYMENT AGREEMENT 
 

PAYMENT SCHEDULE 
 
 
Commencement Date:  [Dated Date] 
 
Payments will be made in accordance with Section 8 and this Payment Schedule. 
 

 Total Purchase 
Payment Date Payment Price* 

   
   
   
   
   
   
   
   
   
   
   
   
   

 
 
 
 
 
 
 
         [NAME OF OBLIGOR] 
 
 
 
         By:         
 
         Name:        
 
         Title:         
 
 
∗ After payment of Payment due on such date. 



 

 

 NOTICE OF ASSIGNMENT TO CUSTOMER 

[Date] 
 
Notice is hereby given to you, pursuant to that certain Payment Agreement dated as of [__________] between 

you and [NAME OF ABM ENTITY] (the “Initial Payee”) (the “Payment Agreement”), that all rights, title and interest 
of the Initial Payee in and to the Payment Agreement, including the equipment described therein and the right to 
receive payments due thereunder, have been assigned by Initial Payee to Prime Capital, Inc. (the “Initial Assignee”) 
and by the Initial Assignee to [_______________________] (the “Lender”), all as permitted under the Payment 
Agreement.   

 
You are hereby further informed that the Lender or the Initial Assignee, as agent for the Lender, will service 

the Payment Agreement, and that all payments and notices in connection with the Payment Agreement are to be sent 
to the Lender at: 

 
[INSERT ADDRESS OF ASSIGNEE] 

 
ABM Building Services, LLC will continue to perform all its performance obligations with respect to the 

services and equipment purchased pursuant to the Payment Agreement under the Bundled Energy Solutions Project 
Agreement dated [__________].  Neither the Initial Assignee nor the Lender will be responsible to perform any such 
obligations. 
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IOWA 2019  

Current with Legislation from the 2018 Reg. Sess., subject to changes made by Iowa Code Editor for Code 2019, Westlawi 
 
Counties 

Counties qualify as tax-exempt issuers for purposes of federal income tax law due to their tax,1

eminent domain2 and police powers.3

Counties “may enter into leases or lease-purchase contracts for real or personal property.”4 Such 
leases must comply with the following terms and procedures: 

a. A county shall lease or lease-purchase property only for a term which does not exceed the 
economic life of the property, as determined by the board.

b. A lease or lease-purchase contract entered into by a county may contain provisions 
similar to those sometimes found in leases between private parties, including, but not limited to, the 
obligation of the lessee to pay any of the costs of operation or ownership of the leased property and the right 
to purchase the leased property. 

c. A provision of a lease or lease-purchase contract which stipulates that a portion of the 
rent payments be applied as interest is subject to chapter 74A.  Other laws relating to interest rates do not 
apply.  Chapter 75 is not applicable.  A county enterprise is a separate entity under this subsection, whether it 
is governed by the board or another governing body. 

d. The board must follow substantially the same authorization procedure required for the 
issuance of general obligation bonds issued for the same purpose to authorize a lease or a lease-purchase 
contract made payable from the debt service fund. 

e. The board may authorize a lease or lease-purchase contract which is payable from the 
general fund if the contract would not cause the total of lease and lease-purchase payments due from the 
general fund of the county in any single future fiscal year for all lease or lease-purchase contracts in force on 
the date of the authorization, excluding payments to exercise purchase options or to pay the expenses of 
operation or ownership of the property, to exceed 10 percent of the last certified general fund budget amount 
in accordance with the following procedures: 

(1)  (a)  The board must follow substantially the authorization procedures of 
section 331.443 to authorize a lease or lease-purchase contract for personal property which is 
payable from the general fund. The board must follow substantially the authorization procedures of 
section 331.443 to authorize a lease or lease-purchase contract for real property which is payable 
from the general fund if the principal amount of the lease-purchase contract does not exceed the 
following limits: 

 
(i) Four hundred thousand dollars in a county having a 

population of twenty-five thousand or less. 
 
(ii) Five hundred thousand dollars in a county having a 

population of more than twenty-five thousand but not more than fifty thousand. 
 
(iii) Six hundred thousand dollars in a county having a 

population of more than fifty thousand but not more than one hundred 
thousand. 

 
(iv) Eight hundred thousand dollars in a county having a 

population of more than one hundred thousand but not more than two hundred 
thousand. 

 

 
1Iowa Code § 331.422.  Counties have home rule powers.  Iowa Const. art. III, § 39A. 
2Iowa Code § 6A.4. 
3Id. § 331.301.1. 
4Id. § 331.301.10.
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(v) One million dollars in a county having a population of 
more than two hundred thousand. 

(b) However, if the principal amount of a lease or lease-purchase contract 
pursuant to this subparagraph (1) is less than twenty-five thousand dollars, the board may 
authorize the lease or lease-purchase contract without following the authorization 
procedures of section 331.443. 

(2) The board must follow the following procedures to authorize a lease or lease-
purchase contract for real property which is payable from the general fund if the principal amount 
of the lease or lease-purchase contract exceeds the limits set forth in subparagraph (1): 

 
(a) The board must institute proceedings for entering into a lease or 

lease-purchase contract payable from the general fund by causing a notice of the meeting 
to discuss entering into the lease or lease-purchase contract, including a statement of the 
principal amount and purpose of the lease or lease-purchase and the right to petition for 
an election, to be published as provided in section 331.305 at least ten days prior to the 
discussion meeting.  No sooner than thirty days following the discussion meeting shall 
the board hold a meeting at which it is proposed to take action to enter into the lease or 
lease-purchase contract. 

 
(b)   (i)  If at any time before the end of the thirty-day period after which a 

meeting may be held to take action to enter into the lease or lease-purchase contract, a 
petition is filed with the auditor in the manner provided by section 331.306, asking that 
the question of entering into the lease or lease-purchase contract be submitted to the 
registered voters of the county, the board shall either by resolution declare the proposal to 
enter into the lease or lease-purchase contract to have been abandoned or shall direct the 
county commissioner of elections to call a special election upon the question of entering 
into the lease or lease-purchase contract.  However, for purposes of this subparagraph (2), 
the petition shall not require signatures in excess of one thousand persons. 

 
(ii)  The question to be placed on the ballot shall be stated 

affirmatively in substantially the following manner: 
 
Shall the county of .... enter into a lease or lease-purchase contract in 
an amount of $ .... for the purpose of ....? 
 
(iii)  Notice of the election and its conduct shall be in the manner 

provided in section 331.442, subsections 2 through 4. 
 

(c)  If a petition is not filed or if a petition is filed and the proposition of 
entering into a lease or lease-purchase contract is approved at the election, the board may 
proceed and enter into the lease or lease-purchase contract. 

f. The governing body may authorize a lease or lease-purchase contract payable from the 
net revenues of a county enterprise or combined county enterprise by following the authorization procedures 
of section 331.464. 

g. A lease or lease-purchase contract to which a county is a party or in which a county has a 
participatory interest is an obligation of a political subdivision of this state for the purposes of chapters 502 
and 636, and is a lawful investment for banks, trust companies, savings associations, investment companies, 
insurance companies, insurance associations, executors, guardians, trustees, and any other fiduciaries 
responsible for the investment of funds. 

h. Property that is lease-purchased by a county is exempt under section 427.1, subsection 2.

i. A contract for construction by a private party of property to be lease-purchased by a 
county is a contract for a public improvement and is subject to section 331.341, subsection 1.5 

 
5Id. Chapter 74A relates to interest rates applicable to counties.  See, infra, note 58 and accompanying text.  Chapter 75 

relates to the public sale of bonds.  Section 331.443 sets forth the procedures for issuance of “Essential County Purpose Bonds,” 
which do not include voter approval. Chapter 502 contains the Iowa blue sky provisions.  Chapter 636 relates to permitted 
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Counties may dispose of interests in real property by sale or exchange or by lease, subject to 
numerous restrictions.  A county “shall not lease, purchase, or construct a facility or building before 
considering the leasing of a vacant facility or building which is located in the county and owned by a 
public school corporation.”6 

A county may “[l]ease for a period not to exceed fifteen years all or part of a county enterprise . . 
. , if the lease will not reduce the net revenues to be produced by the county enterprise.”7  A county 
enterprise includes airports, sanitary sewage systems, swimming pools, golf courses, hospital facilities, 
waterworks and housing facilities for elderly and disabled persons.8

Energy Performance Contracting 

Subject to numerous provisions, counties may enter into financing agreements with the state or 
with another entity, if costs are lower, for cost-effective energy management improvements to facilities.9

Municipalities 

Municipalities10 qualify as tax-exempt issuers for purposes of federal income tax law due to their 
tax,11 eminent domain12 and police powers.13

A municipality may “exercise any power and perform any function it deems appropriate to 
protect and preserve the rights, privileges and property of the city or of its residents.”14 A municipality 
may “acquire, hold, and dispose of property outside the [municipality] in the same manner as within”15

and may enter into leases or lease-purchase contracts for real and personal property in accordance with 
the following terms and procedures: 

a. A city shall lease or lease-purchase property only for a term which does not exceed the 
economic life of the property, as determined by the governing body. 

b. A lease or lease-purchase contract entered into by a city may contain provisions similar to 
those sometimes found in leases between private parties, including, but not limited to, the obligation of the 
lessee to pay any of the costs of operation or ownership of the leased property and the right to purchase the 
leased property. 

c. A provision of a lease or lease-purchase contract which stipulates that a portion of the 
rent payments be applied as interest is subject to chapter 74A.  Other laws relating to interest rates do not 
apply.  Chapter 75 is not applicable.  A city utility or city enterprise is a separate entity under this subsection 
whether it is governed by the governing body of the city or another governing body. 

d. The governing body must follow substantially the same authorization procedure required 
for the issuance of general obligation bonds issued for the same purpose to authorize a lease or a lease-
purchase contract made payable from the debt service fund. 

e. The governing body may authorize a lease or lease-purchase contract which is payable 
from the general fund if the contract would not cause the total of lease and lease-purchase payments due from 

                                    
investments for funds held by a fiduciary.  Section 427.1, subsection 2  is the property tax provision. 

6Iowa Code § 331.361.7. 
7Id. § 331.465.2.c. 
8Id. § 331.461.2.  
9Id. §§ 473.20, 473.20A.
10Municipalities for purposes of this discussion are cities.  Municipalities may be home rule.  Iowa Const. art. III, § 38A.
11Iowa Code § 384.1. 
12Id. § 6A.4. 
13Id. § 364.1. 
14Id.
15Id. § 364.4.1 (a).  A public hearing is required for any disposal of real property by gift, any lease for more than three years 

and any sale of property.  Id. § 364.7. 



IOWA 2019 - 4 

the general fund of the county in any single future fiscal year for all lease or lease-purchase contracts in force 
on the date of the authorization, excluding payments to exercise purchase options or to pay the expenses of 
operation or ownership of the property, to exceed 10 percent of the last certified general fund budget amount 
in accordance with the following procedures:

(1) The governing body must follow substantially the authorization procedures of 
section 384.25 to authorize a lease or lease-purchase contract for personal property which is 
payable from the general fund. The governing body must follow substantially the authorization 
procedures of section 384.25 to authorize the lease or lease-purchase contract for real property 
which is payable from the general fund if the principal amount of the lease-purchase contract does 
not exceed the following limits:

(a) Four hundred thousand dollars in a city having a population of 5,000 
or less. 

(b) Seven hundred thousand dollars in a city having a population of more 
than 5,000 but not more than 75,000. 

(c) One million dollars in a city having a population of more than 
75,000. 

(2) The governing body must follow the following procedures to authorize a lease or 
lease-purchase contract for real property which is payable from the general fund if the principal 
amount of the lease or lease-purchase contract exceeds the limits set forth in subparagraph (1): 

(a) The governing body must institute proceedings to enter into a lease or 
lease-purchase contract payable from the general fund by causing a notice of the meeting 
to discuss entering into the lease or lease-purchase contract, including a statement of the 
principal amount and purpose of the lease or lease-purchase contract and the right to 
petition for an election, to be published at least once in a newspaper of general circulation 
within the city at least ten days prior to the discussion meeting.  No sooner than thirty 
days following the discussion meeting shall the governing body hold a meeting at which 
it is proposed to take action to enter into the lease or lease-purchase contract.

(b) (i)  If at any time before the end of the thirty-day period after which a 
meeting may be held to take action to enter into the lease or lease-purchase contract, a 
petition is filed with the clerk of the city in the manner provided by section 362.4, asking 
that the question of entering into the lease or lease-purchase contract be submitted to the 
registered voters of the city, the governing body shall either by resolution declare the 
proposal to enter into the lease or lease-purchase contract to have been abandoned or 
shall direct the county commissioner of elections to call a special election upon the 
question of entering into the lease or lease-purchase contract. However, for purposes of 
this subparagraph, the petition shall not require signatures in excess of one thousand 
persons. 

(ii)  The question to be placed on the ballot shall be stated 
affirmatively in substantially the following manner: 

Shall the city of ........ enter into a lease or lease-purchase contract in 
amount of $.... for the purpose of ......? 

(iii)  Notice of the election and its conduct shall be in the manner 
provided in section 384.26, subsections 2 through 4. 

(c) If a petition is not filed or if a petition is filed and the proposition of 
entering into the lease or lease-purchase contract is approved at an election, the governing 
body may proceed and enter into the lease or lease-purchase contract. 

f. The governing body may authorize a lease or lease-purchase contract payable from the 
net revenues of a city utility, combined utility system, city enterprise, or combined city enterprise by 
following the authorization procedures of section 384.83. 

g. A lease or lease-purchase contract to which a city is a party or in which a city has a 
participatory interest is an obligation of a political subdivision of this state for the purposes of chapters 502 
and 682, and is a lawful investment for banks, trust companies, savings  associations, investment companies, 
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insurance companies, insurance associations, executors, guardians, trustees, and any other fiduciaries 
responsible for the investment of funds.

h. Property that is lease-purchased by a city is exempt under section 427.1, subsection 2. 

i. Property that is lease-purchased by a city is exempt under section 427.1, subsection 2. A 
contract for construction by a private party of property to be lease-purchased by a city is a contract for a 
public improvement under section 26.2, subsection 3. If the estimated cost of the property to be lease-
purchased that is renovated, repaired, or involves new construction exceeds the competitive bid threshold set 
in section 26.3, the city shall comply with the competitive bidding requirements of section 26.3.16

“A city shall not lease, purchase, or construct a building before considering the leasing of a 
vacant facility or building owned by a local public school corporation.”17 

Energy Performance Contracting 

Subject to numerous provisions, municipalities may enter into financing agreements with the state 
or with another entity, if costs are lower, for cost-effective energy management improvements to 
facilities.18  

School Districts 

School districts qualify as tax-exempt issuers for purposes of federal income tax law due to their 
tax19 and eminent domain powers.20 School districts may “hold property.”21 School districts have the 
authority to sell, lease or dispose of property, subject to numerous restrictions.22

 School districts may enter into “lease arrangements” if a “physical plant and equipment levy” has 
been voter approved, for a period not exceeding ten years or the period authorized by the levy.23 Levy 
revenue may be expended for the purposes enumerated in section 298.3, which include financing 
agreements for “energy management improvements,” the lease purchase of equipment or technology 
exceeding five hundred dollars in value and lease option agreements for school buildings.24 School 
districts have the authority to enter into a lease-purchase option agreement, when the board determines 
that it is advisable to construct buildings on real estate owned by the school district.25  The agreement is 
subject to the approval of sixty percent of the voters at a regular or special election.26 The lease-purchase 
agreement is awarded to the lowest responsible bidder, and if the estimated cost of the property to be 
lease-purchased that is renovated, repaired, or involves new construction exceeds the competitive bid 
threshold in section 26.3, the board shall comply with competitive bidding requirements.27 

 
16Id. § 364.4.4.  See, supra, note 5.  Section 384.25 sets forth the procedures for issuance of general obligation bonds, which 

do not include voter approval. 
17Iowa Code § 364.21. 
18Id. §§ 473.20, 473.20A.  
19Id. § 298.1. 
20Id. § 297.6. 
21Id. § 274.1. 
22Id. § 297.22.  
23Id. § 279.26.
24Id. § 298.3. (Competitive bidding statutes apply in some circumstances.) 
25Id. § 278.1(2). 
26Id.
27Id.
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The board is also authorized to enter into a loan agreement and issue a note to pay for 
equipment.28 The note must mature within 5 years, or the useful life of the equipment, whichever is 
less.29 The loan agreement is also subject to other restrictions.30 

The board may purchase school buses and enter into contracts to pay for them over a 5-year 
period.  Several limitations apply.31 

Energy Performance Contracting 

Subject to numerous provisions, school districts may enter into financing agreements with the 
state or with another entity, if costs are lower, for cost-effective energy management improvements to 
facilities.32 

Fire Districts 

Fire districts qualify as tax-exempt issuers for purposes of federal income tax law due to their 
power to tax.33 The board of trustees of a fire district “may purchase, own, rent, or maintain fire apparatus 
or equipment . . . .”34

Hospital Districts 

 There appears to be no general statutory framework for hospital districts. 

State Entities  

State agency lease-purchasing of real and personal property is centralized in the state treasurer as 
provided in section 12.28, subsection 2, set out below: 

1. As used in this section, unless the context otherwise requires: 
 

a.  "Financing agreement" means any lease, lease-purchase agreement, or installment acquisition 
contract in which the lessee may purchase the leased property at a price which is less than the fair market 
value of the property at the end of the lease term, or any lease, agreement, or transaction which would be 
considered under criteria established by the internal revenue service to be a conditional sale agreement for tax 
purposes. 

 
b.  "State agency" means a board, commission, bureau, division, office, department, or branch of 

state government. However, state agency does not mean the state board of regents, institutions governed by 
the board of regents, or authorities created under chapter 16 [Iowa Finance Authority], 257C [Advance 
Funding Authority], or 261A [Higher Education Facilities Program]. 
 
2. The treasurer of state shall have sole authority to enter into financing agreements on behalf of state 
agencies. The treasurer of state may enter into financing agreements, including master lease-purchase 
agreements, for the purpose of funding state agency requests for the financing of real or personal property, 
wherever located within the state, including equipment, buildings, facilities, and structures, or additions or 
improvements to existing buildings, facilities, and structures.  Subject to the selection procedures of section 
12.30, the treasurer may employ financial consultants, banks, trustees, insurers, underwriters, accountants, 
attorneys, and other advisors or consultants as necessary to implement the provisions of this section.  The 

 
28Id. § 279.48.  
29Id.
30Id.
31Id. § 285.10(7).  
32Id. §§ 473.20, 473.20A.  
33Id. § 357B.3.  
34Id.
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costs of professional services and any other costs of entering into the financing agreements may be included 
in the financing agreement as a cost of the property being financed. 
 
3.  The financing agreement may provide for ultimate ownership of the property by the state.  Title to 
all property acquired in this manner shall be taken and held in the name of the state.  The state shall be the 
lessee or contracting party under all financing agreements entered into pursuant to this section.  The financing 
agreements may contain provisions pertaining, but not limited to, interest, term, prepayment, and the state's 
obligation to make payments on the financing agreement beyond the current budget year subject to 
availability of appropriations.  All projects financed under this section shall be deemed to be for an essential 
governmental purpose. 
 
4.   The treasurer of state may contract for additional security or liquidity for a financing agreement 
and may enter into agreements for letters of credit, lines of credit, insurance, or other forms of security with 
respect to rental and other payments due under a financing agreement.  Fees for the costs of additional 
security or liquidity are a cost of entering into the financing agreement and may be paid from funds annually 
appropriated by the general assembly to the state agency for which the property is being obtained, from other 
funds legally available, or from proceeds of the financing agreement.  The provision of a financing agreement 
which provides that a portion of the periodic rental or lease payment be applied as interest is subject to 
chapter 74A [interest rates for public obligations]. Other laws relating to interest rates do not apply.  Chapter 
75 [authorization and sale of public bonds] does not apply to financing agreements entered into pursuant to 
this section. 
 
5.   Payments and other costs due under financing agreements entered into pursuant to this section 
shall be payable from funds annually appropriated by the general assembly to the state agency for which the 
property is being obtained or from other funds legally available.  The treasurer of state, in cooperation with 
the department of administrative services, shall implement procedures to ensure that state agencies are timely 
in making payments due under the financing agreements. 
 
6.   The maximum principal amount of financing agreements which the treasurer of state can enter into 
shall be one million dollars per state agency in a fiscal year, subject to the requirements of section 8.46 
[reporting requirement, see infra].  For the fiscal year, the treasurer of state shall not enter into more than one 
million dollars of financing agreements per state agency, not considering interest expense.  However, the 
treasurer of state may enter into financing agreements in excess of the one million dollar per agency per fiscal 
year limit if a constitutional majority of each house of the general assembly, or the legislative council if the 
general assembly is not in session, and the governor, authorize the treasurer of state to enter into additional 
financing agreements above the one million dollar authorization contained in this section.  The treasurer of 
state shall not enter into a financing agreement for real or personal property which is to be constructed for use 
as a prison or prison-related facility without prior authorization by a constitutional majority of each house of 
the general assembly and approval by the governor of the use, location, and maximum cost, not including 
interest expense, of the real or personal property to be financed.  However, financing agreements for an 
energy conservation measure, as defined in section 7D.34, for an energy management improvement, as 
defined in section 473.19, or for costs associated with projects under section 473.13A, are exempt from the 
provisions of this subsection, but are subject to the requirements of 7D34.  In addition, financing agreements 
funded through the materials and equipment revolving fund established in section 307.47 [highways] are 
exempt from the provisions of this subsection. 
 
7.   The treasurer of state shall decide upon the most economical method of financing a state agency's 
request for funds.  The treasurer of state may utilize master lease-purchase agreements, issue certificates of 
participation in lease-purchase agreements, or use any other financing method or method of sale which the 
treasurer believes will provide savings to the state in issuance or interest costs. 
 
8.   A financing agreement to which the state is a party is an obligation of the state for purposes of 
chapters 502 and 636 [relating to securities], and is a lawful investment for banks, trust companies, building 
and loan associations, savings and loan associations, investment companies, insurance companies, insurance 
associations, executors, guardians, trustees, and other fiduciaries responsible for the investment of funds. 
 
9.   Publication of any notice, whether under section 73A.12 or otherwise, and other or further 
proceedings with respect to the financing agreements referred to in this section are not required except as set 
forth in this section, notwithstanding any provisions of other statutes of the state to the contrary.35 

 

 
35Id. § 12.28.
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Under Iowa Code Section 12.28, state agencies must notify the legislative services agency of 
certain lease-purchase agreements: 

1.  For the purposes of this section, unless the context otherwise requires: 

a.  "Installment acquisition" includes, but is not limited to, an arrangement in which title of 
ownership passes when the first installment payment is made. 

b.  "Lease-purchase arrangement" includes, but is not limited to, an arrangement in which title of 
ownership passes when the final installment payment is made. 

c.  "State agency" means any executive, judicial, or legislative department, commission, board, 
institution, division, bureau, office, agency, or other entity of state government. 

2.   At least thirty days prior to entering into a contract involving a lease-purchase or installment 
acquisition arrangement in which any part or the total amount of the contract is at least fifty thousand dollars, 
a state agency shall notify the legislative services agency concerning the contract.  The legislative services 
agency shall compile the notifications for submission to the legislative fiscal committee of the legislative 
council.  The notification is required regardless of the source of payment for the lease-purchase or installment 
acquisition arrangement.  The notification shall include all of the following information: 

a.  A description of the object of the lease-purchase or installment acquisition arrangement. 

b.  The proposed terms of the contract. 

c.  The cost of the contract, including principal and interest costs.  If the actual cost of a contract is 
not known at least thirty days prior to entering into the contract, the state agency shall estimate the 
principal and interest costs for the contract. 

d.  An identification of the means and source of payment of the contract. 

e.  An analysis of consequences of delaying or abandoning the commencement of the contract. 

3.  The legislative fiscal committee shall report to the legislative council concerning the notifications 
it receives pursuant to this section 
 
4. A contract for construction by a private party of property to be lease-purchased by a state agency is 
a contract for a public improvement as defined in section 26.2. If the estimated cost of the property to be 
lease-purchased that is renovated, repaired, or involves new construction exceeds the competitive bid 
threshold in section 26.3, the state agency shall comply with the competitive bidding requirements of section 
26.3.36

The director of the department of administrative services has the duty 
 
[u]nless otherwise provided by law, [to] coordinate the location, design, plans and specifications, 
construction, and ultimate use of the real or personal property to be purchased by a state agency for whose 
benefit and use the property is being obtained. 
 
 a.  If the purchase of real or personal property is to be financed pursuant to section 12.28 [supra], 
the department shall cooperate with the treasurer of state in providing the information necessary to complete 
the financing of the property. 
 
 b.  A contract for acquisition, construction, erection, demolition, alteration, or repair by a private 
person of real or personal property to be lease-purchased by the treasurer of state pursuant to section 12.28 is 
exempt from section 8A.311, subsections 1 and 11 [relating to competitive bidding], unless the lease-

 
36Id. § 8.46.
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purchase contract is funded in advance by a deposit of the lessor's moneys to be administered by the treasurer 
of state under a lease-purchase contract which requires rent payments to commence upon delivery of the 
lessor's moneys to the lessee.37

 
The telecommunications and technology commission may purchase real or personal property 

through the use of a financing agreement in accordance with the provisions of section 12.28, supra, 
 

. . . provided, however, that the commission may purchase property, equipment, or services for 
telecommunications pursuant to a financing agreement in an amount not greater than the contract limitation 
amount [as determined annually] without prior authorization by a constitutional majority of each house of the 
general assembly, approval by the legislative council if the general assembly is not in session, or the approval
of the executive council [in cases of natural disaster or threats to homeland security].38 

Higher Education

Universities and schools governed by the state board of regents39 may “manage and control the 
property, both real and personal, belonging to the institutions”40 and they may 

[l]ease properties and facilities, either as lessor or lessee, for the proper use and benefit of said institutions 
upon such terms, conditions, and considerations as the board deems advantageous, including leases with 
provisions for ultimate ownership by the state of Iowa, and to pay the rentals from funds appropriated to the 
institution for operating expenses thereof or from such other funds as may be available therefor.41 
 
The board of regents may delegate its powers under chapter 262 to the administrative officers of 

the institutions under its control.42 
 
The regents offer equipment financing under a master lease agreement program.43 Contracts 

exceeding fifty thousand dollars must be reported to the legislative service agency.44 University of Iowa 
purchases to be financed must be reviewed by the university’s business manager’s office, and equipment 
with a cost greater than one million dollars will be submitted to the chief operating officer of the state of 
Iowa board of regents for approval. Items with a cost exceeding two million dollars may be submitted to 
the board of regents.45

 
 Real property leases with an option to purchase (by any institution) are subject to approval by the 
board of regents.46  When the estimated cost of construction or improvement of buildings or grounds of a 
property to be lease-purchased by the board exceeds one hundred thousand dollars, competitive bidding 
may be required.47

 

 
37Id. § 8A.321.  
38Id. § 8D.11. 
39Such institutions include: (1)  The state university of Iowa, including the university of Iowa hospitals and clinics; (2)  The 

Iowa state university of science and technology, including the agricultural experiment station; (3)  The university of northern 
Iowa; (4)  The Iowa braille and sight saving school; (5)  The state school for the deaf; (6)  The Oakdale campus; and (7)  The 
university of Iowa hospitals and clinics' center for disabilities and development. Id. §  262.7. 

40Id. § 262.9 (4), § 8A.122, § 8A.302. 
41Id. § 262.9 (15). 
42Id. § 262.12.
43Bd of Regents, St. of Iowa, Bd. Pol’y Man. 2.2.5. 
44See, supra, note 36 and accompanying text. 
45The Univ. of Iowa Operations Manual ch. 11 (last amended 7/18).
46Bd of Regents, St. of Iowa, Bd. Pol’y Man. 2.3.2.E.ix. 
47Iowa Code § 262.34.
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Energy performance contracting 
 
State agencies,48 including institutions of higher education, may enter into financing agreements 

for energy saving measures, subject to numerous restrictions.49 

Debt Limitations 

The State of Iowa, counties, municipalities, other political or municipal corporations and school 
districts are constitutionally and statutorily limited in the amount of debt which they can incur.50 This 
debt limit was held to be violated in Bachtell v. City of Waterloo.51 The city had entered into a lease-
purchase agreement for the acquisition of a civic center to be constructed by a nonprofit corporation.  The 
court held the arrangement to be a disguised purchase, noting that upon dissolution of the nonprofit 
corporation the city would receive its assets without any further consideration being paid; thus the rental 
due over the twenty-five year term was aggregated and was in excess of the debt limit.  The case does not 
indicate whether or not a nonappropriation clause was included in the lease.  In Windsor v. City of Des 
Moines,52 the court, in construing a contract for the construction and maintenance of an electric light plant 
to be paid for over a period of years, stated that where it is entirely optional with a city whether it should 
pay anything further on a contract no debt is created.  

In Reetz v. Polk County, a district court in granting summary judgment in favor of the county in 
an action brought by taxpayers, upheld the legality of the county’s lease-purchase of a racetrack financed 
by the county’s own commercial development revenue bonds.  The lease-purchase agreement did not 
have a nonappropriation clause.  No violation of the state’s constitutional prohibition against lending the 
state’s credit was found.53  Subsequently, the Supreme Court ruled in Stanfield v. Polk County,54 that the 
district court should have granted defendant county summary judgment on its statute of limitations 
defense instead.  Another taxpayer action to enjoin the county was then held to be precluded by the 
Stanfield decision.55  The Supreme Court did not discuss the legality of the lease-purchase arrangement. 

In Fults v. City of Coralville,56 the Supreme Court ruled that bonds with terms providing that the 
city’s repayment obligation was “subject to nonappropriation in any fiscal year, did not constitute 
constitutional debt.  The court stated that if there is no legally enforceable obligation to continue 
repayments in the future, the arrangement is not considered constitutional debt.57

 
48"State agency" means a board, department, commission or authority of or acting on behalf of the state having the power to 

enter into contracts with or without the approval of the executive council to acquire property in its own name or in the name of 
the state.  "State agency" does not mean the general assembly, the courts, the governor or a political subdivision of the state.  
Iowa Code § 7D.34. 

49Id.; see, also, id. §§ 473.20A (West Supp. 2012), 473.13A. (State entities may receive assistance implementing energy 
savings measures from the economic development authority.) 

50Iowa Const. art. VII, §5 (State); id. art. XI, § 3 (counties, municipalities, other political and municipal corporations); Iowa 
Code § 346.24 (counties, other political corporations). 

51200 N.W.2d 548 (Iowa 1972).
5281 N.W. 476 (Iowa 1899). 
53No. 34-20125 (Iowa Dist. Ct. filed May 8, 1991). 
54492 N.W.2d 648 (Iowa 1992) (rehearing denied, as amended). 
55Riley v. Maloney, 499 N.W.2d 18 (Iowa 1993). 
56666 N.W.2d 548 (Iowa 2003).
57Id. at 556. 
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Interest Rate Limitations 

The interest rates for public obligations of the state, counties, municipalities, school districts and 
special districts are set by the governing body of the issuer.58

 
i The authors of this Survey have used their best efforts to compile and provide only the most accurate 
information available in the subject matter areas which are covered.  However, none of the authors or the 
Association for Governmental Leasing & Finance make any warranty or representation as to accuracy or 
completeness.  The reader is encouraged to engage its legal counsel and conduct his or her own independent 
research on any topic dealt with herein before advising clients or otherwise relying upon such information in 
connection with particular transactions 

 
58Iowa Code § 74A.3.
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